Project Documentation Guide

DOCUMENTATION

I.         INTRODUCTION

Regardless of what a contractor’s legal rights may be in a particular situation, the contractor will typically have the burden to prove its position.  Often, the success or failure of a contractor’s claim or defense rests upon the adequacy of the company’s documentation of the facts giving rise to the dispute.

The term “documentation” refers to the process of maintaining written and visual record of all conditions, factors, circumstances, occurrences, instructions and other information which will allow a factual determination at any time of the cause, effect and cost of any particular event or condition.  Documentation for a construction project will normally include, at a minimum, the following:

Pre-bid and Bid documents: (e.g. site investigation report, supplier and subcontractor quotes, bid forms); 

Daily diaries and/or reports;

Meeting minutes;

Correspondence (e.g. letters, submittals, RFI’s, electronic mail, faxes);

Accounting records;

Memorandums to the file of telephone conversations or similar oral communications;

Testing reports;

Photographs and video recordings;

Schedules and schedule updates; 

Labor and Material records (certified payroll, purchase orders);

No attempt has been made here to cover every form of documentation.  Good documentation of a construction project is both a management and legal necessity.  The items discussed herein can be utilized, however, to formulate a minimum acceptable documentation procedure and program for a construction contractor.  This guide is intended to assist the contractor in the development of a program that will create a factual record for defending and prosecuting claims and disputes.
I. 
DAILY PROJECT REPORTS

The contractor’s onsite representatives (project manager, job superintendent, non-working foreman) should be required to maintain a daily diary or daily report of important factors occurring on the job.  Some companies prefer to utilize a daily diary system for their management personnel and a daily report system for field personnel.

A daily project report should be used as a communication tool between individuals in the field and intermediate or upper management.  An example daily report form is attached as Exhibit A.  The field superintendent must retain a copy for his reference.  Some contractors prefer that the daily report forms be in a small binder so the superintendent will carry it on the job site.  Others prefer to prepare pads of these forms that can be completed and faxed or e-mailed to the home office daily.  It is not uncommon to use electronic documentation. Whatever the communication media, the most important advice is to document daily and transmit the information to the home office.

Some contractors provide their onsite superintendents with small portable tape recorders or hand-held digital recorders.  The superintendents utilize these recorders to dictate the required information, and same is then transcribed at a later time.  If this form is utilized, the person dictating should review and initial the transcription to add authenticity. An additional risk with this method is that the records are not transcribed contemporaneously with the activities being recorded, and there may be a tendency not to transcribe the records at all until a problem arises.

The importance of having a record of daily events on the project cannot be over-emphasized.  Depending upon the management of the particular contractor, standard daily forms of documentation can be utilized as a communication link between the field and the office.  Clarifications can then be sought by office personnel, and appropriate letters and notices can be created and sent by the home office.

The importance of a project report is sometimes lost in the daily grind of meeting goals and completing work. Basic project information should be recorded on a daily basis.  We have created the acrostic DROP MEALS for ease of reference:

D  	aily 
R  	ecord of
O  	perators
P   	roductivity
M		aterials used
E  	quipment used
A	ctivities performed
L	abor hours, and
S	tandby time



The basic information referred to above will not only help the contractor to monitor its jobs, but will also aid in the early identification of potential claims and disputes.  More importantly, good documentation will foster favorable and timely resolution of potential disputes.

III.       CLAIM FILES

Once potential claim situations are identified, good construction documentation dictates the segregation of information associated with the claim into a separate file.  By the establishment of a separate file, the construction manager can monitor the factual situation relative to the claim and be in a position to promptly discuss the factual development or sequence of events with appropriate personnel, including legal counsel.

IV.      COST ALLOCATION TO DISPUTED ITEMS

On recognition of a change, claim, cost, or any other form of potential dispute, the construction manager should endeavor to segregate labor and equipment costs to the claimed item.  Time and material tickets should be utilized to track the actual cost of the changed work.  If possible, time tickets should be signed by the individuals actually performing the work indicating what work they have performed and the amount of time expended on the changed work.  Work tickets signed by the owner or supervising contractor representative often result in the contractor being paid for the extra work.

V.       PHOTOGRAPHS AND VIDEO 

Good construction management includes good visual documentation.   Visual records should record the progress of the job, performance of particular trades and impacts upon your work, particularly when it appears that a potential delay or disruption is in the making.  Photographs should be taken from the same physical location looking in the same direction at set points in time. By recording images over a period of time from the same location, it becomes easy to show job progress or lack thereof.  With the low cost of digital photography, every project should be recorded at least weekly. Utilization of drones and traditional video is also extremely beneficial and common.  Video should be captured on a monthly basis, or anytime a major milestone occurs.  On large projects, some contractors use real-time web linked cameras that record images every few minutes that are accessible via the internet. 

Photographs and video records are extremely helpful in proving a changed condition on a job site, or a condition that differs from that given in the plans and specifications.  Nothing is more persuasive than a photograph showing an existing brick wall, pipe or rock, where the plans show none.

Photographs and video records are also helpful in illustrating a changed condition in the work, particularly when the “change” is a departure from something that presently exists.  “Before” and “after” photographs should be made, in addition to video taken of the major work required to perform the change.   In making the photographs or tapes, liberal use should be made of rulers, or other items which will convey the concept of size and scale.

All photographs and videos should be dated, preferably with an integrated date and time stamp, and labeled as to what they depict. Additionally, the exact location from which, and the direction in which, the photograph or tape is taken should be documented.  

VI.      CORRESPONDENCE

Timely and properly worded correspondence is essential in order to properly request a change order, an extension of time or to establish a contractor’s legal position on any disputed matter.  A properly worded contemporaneous letter is one of the most helpful devices to assist the contractor in proving a claim against an adverse party or to defend against claims. At a minimum, every letter should have three distinct attributes: (1) it should be sent timely, (2) recite facts, (3) explain the impact of the facts.

A.	TIMELINESS

A letter transmitted and received in a timely manner often gets results or becomes signficant.  A letter written forty (40) days following an occurrence of the event will often fall on deaf ears.  Additionally, untimely notices likely waive a the contractor’s legal rights, depending upon the contract terms.

B.       FACTUAL

All letters should recite facts – not mere conclusions. State in your letter the Who, What, Where, When and Why.

C. 	IMPACT

The facts included in the letter should be tied to a resulting impact. Typical impacts might include increased labor and material costs, schedules impacts (milestones, completion dates), overhead, inefficiencies, demobilization and remobilization, work suspension, and underutilized equipment. The impacted party should also review the notice required by the contract agreement.  

Sample letters that address typical project problems are attached as Exhibits B through D. These are mere examples and their use is confined to the particular conditions described by each sample letter.  Each letter should be tailored to your factual situation and contractual requirements. Involvement of legal counsel is appropriate for important notice letters involving significant costs or an impacted project.  


D. 	RECOGNIZING WHEN TO SEND NOTICE

Determining what actions or circumstances warrant a written notice letter is not always obvious or straightforward.  Again, we have developed an acrostic to assist you with recognize these situations.  Specifically, send a written notice if the project becomes SPACED:

S	tandby or idle time for equipment,
P	roductivity impacts are occurring,
A	cceleration of the work has been ordered or is occurring,
C	hanges to the work have been ordered or are occurring,
E	xtra work is directed or ordered, and/or
D	elays to the project are occurring.

The above list may not be exhaustive, but will cover the vast majority of situations that may require a written notice letter.


EXHIBIT A – DAILY REPORT
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USE CARE IN THE PREPARATION OF DIARY...BE CONCISE AND EXPLICIT

COMPLETE DAILY! 
(USE MORE THAN ONE SHEET IF NEEDED)

MAKE A COPY OF EACH PAGE 
FOR YOUR RECORDS

Daily Log MUST include:

Principal Work Performed.

Unusual weather or site conditions – rain, wind, snow, heat, mud, rock, debris, etc.

Contractors on (or not on) job and effect on our work.

Verbal instructions from or understanding with Engineers, Inspector or others (give details).

Detail any work stoppages or delays.

List materials and equipment received today. (If damaged, so state).

Job site visitors (including office personnel).

List any unusual occurrences (accidents, disputes, differing site conditions) or anything else you feel is important.

Equipment on job and status (idle, operating), in hours and percent productivity.

TURN IN ORIGINAL TO PROJECT MANAGER DAILY.
(KEEP A COPY)

 BE SURE THAT EACH SHEET IS SIGNED.


DAILY DIARY
JOB#                                  PAGE # ________       
DATE:                          TEMP. RANGE          






































































SIGNED:


_______________________________________








EXHIBIT B – CONFIRMATION OF ORAL DIRECTIVE OR CHANGED WORK

This letter can be used when the contractor has verbal direction and is confirming by letter those directions.  

NOTE: 

Contractors should use letters like Exhibit B but should not solely rely upon the same. Review your contract’s notice requirements. Additionally, precautions should be taken to make sure that you can prove receipt of the letter by the upstream party.

Notice letters should be sent via certified mail, return receipt requested. You should make a copy of your notice letter, affix your receipt and, once delivered, the returned green card. 

It is always advisable to obtain a binding signature on a confirmation letter. You do not want to begin performing extra work only to receive a complaint several days later there is no agreement, directive or change order. 


****SEE NEXT PAGE****

YOUR LETTERHEAD

DATE

ADDRESS

SUBJECT: (Contract Name and Number); Notice concerning ___________

To Whom it May Concern:

The purpose of this letter is to advise you that [your company name] was instructed by [individual’s name] on [date and time] to perform [describe work added or changed by reference to contract plans and/or specifications].

This change order/directive is for work outside scope of our agreement with you. Therefore we request a written confirmation of the instruction to perform the extra work and that we will receive compensation and extra time to perform the work as ordered.  (Give notice of other factors involved like delay, acceleration, diversion of men and equipment from contract work, material shortages, etc.).

We are preparing our request for additional cost and time and will be submit / be submitting the same for your approval as soon as possible.  At this time, we have not yet calculated these impacts. 

As directed by you, we [are proceeding] / [proceeded] at once to [procure materials] / [perform the work] in order to complete this extra work in a timely manner. In the event you do not approve of this action, please contact me immediately so that we may stop this effort and minimize the cost.

Your return of this letter signed where provided below will serve confirm your oral instructions and our understanding of the same.

Respectfully submitted,

By:___________________________
      (Name, title) 

CONFIRMATION:

By my signature below, the oral instruction is hereby confirmed.

(Type in THEIR company name here).


By:___________________________
     (Name, title) 



EXHIBIT C
NOTICE OF PERFORMANCE & REFUSAL TO CONFIRM ORAL DIRECTION

This letter can be used when the contractor has received oral instructions, approval or similar direction, sent a letter requesting written confirmation, but the other party refuses to sign and return the confirmation.  

NOTE: The last sentence may be changed as follows to fit a situation where the contractor has started or even completed the work:

“Since we proceeded immediately as instructed to (order materials) (perform the work), we have incurred additional costs and request reimbursement in full for same.”

The status of the changed work should also be stated.  


YOUR LETTERHEAD

DATE

ADDRESS

SUBJECT: (Contract Name and Number); Notice concerning ___________

To Whom it May Concern:

The purpose of this letter is to advise you that [your company name] was instructed by [individual’s name] to perform [describe work added or changed by reference to contract plans and/or specifications]. We requested written confirmation of your directive on [date you sent request letter].  As you today, we have not yet received the requested written confirmation as required by our agreement with you. Accordingly, you are advised that we will not perform this extra work until we receive your written confirmation.

Respectfully submitted,


By:___________________________
(Name, title)

EXHIBIT D

NOTICE OF VERBAL DIRECTION TO ACCELERATE PROJECT WORK.


FIRM LETTERHEAD

DATE

ADDRESS

SUBJECT: (Contract Name and Number); Notice concerning ___________

To Whom it May Concern:

The purpose of this letter is to notify you of a compensable schedule impact on the above referenced project. As you are aware, on [date and time] we received direction from [individual’s name] to [describe their directive]. Your request requires that we are to complete this work by [date and time].

Your directive necessarily [accelerates, delays, diverts men and equipment from contract work, interrupts work sequence, requires working excessive hours, involves excessive overtime, will result in material shortages, will cause a manpower shortage, requires excessive moving and mobilization costs, causes our work to become inefficient, causes work to be performed under hazardous conditions] and will thereby result in increased cost.
 
Our calculation for the increased cost caused by your directive is being prepared and will be submitted for your review and approval as soon as possible.  At this time, we have not / cannot determine the effect on contract completion date and will advise you of the schedule impacts when our full analysis is complete. 

Respectfully submitted,

By:___________________________
      (Name, title)
